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[ABSTRACT] 
State Practice provides evidence that each international situation is capable 

of being determined as a matter of law.  Currently, sovereign independence of 
States is curtailed by the international rule of law.  Most, if not all, judgments 
rendered by the World Court contribute influentially to the legal process and the 
pacification of international society.  The Court enjoys a potentially unlimited 
scope of jurisdiction ratione materiae.  The idea of settling judicially a space 
dispute was not treated as a panacea that will secure international peace and 
solve international conflicts.  State sovereignty, as far as space disputes are 
concerned, remained relatively free of any relevant conventional impingement.  
The Court enjoys the authority and jurisdiction to hear and try a space-law 
dispute.  Out of 72 ‘optional clause declarations’, no State has included a ratione 

materiae reservation, therewith excluding disputes originating from a 
conventional space law instrument or even customary international space law.  
The Court remains at the service of international community in its entirety and 
has been radiating through the entire global community a consciousness of the 
international rule of law.  Access to the Court has become ‘universal in nature’.  
Space law is a new field indeed; settlement of disputes is most certainly not.  
Although there is no concrete and hard evidence to support the view that a 
multiplicity of international tribunals has impaired the unity of jurisprudence, 
what the legal audience focuses on is the influence of the Court on the system of 
substantive law.  Future cases dealing with issues of space law should be 
referred to the World Court as a full Court, for a wide and comprehensive 
experience will be needed. 
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Introduction 

 

  International space law has met or is about to meet its maturity.  Still, 

being presumably the youngest sub-field in the discourse, it appears that both 

theory and practice were preoccupied with the acute development of its 

substantive as opposed to its procedural part.  Quite rightly, too, I dare say, for 

technology – and indeed space technology – has advanced tremendously during 

the last sixty eight years.  It was an unprecedented leap.  The overall situation 

forced laymen around the globe to breathlessly follow new, powerful and 

                                                 
∗  Barrister, LL.M. (i) (Cantab., Hughes Hall), G – H Chambers, Head of Chambers, Of the Athens’ Bar, 
www.ghlaw.co.gr. 2015 ©. 
I am indeed indebted to J. Crawford (Cantab. & I.C.J.), Chr. Greenwood (Cantab. & I.C.J.) and V. Lowe 
(Cantab. & Oxon.).  The usual disclaimer applies. 
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innovative techniques, while struggling to clarify this consensual legal regime.  

In a much celebrated phrase originating in 1966, the legal profession also tried 

to “boldly go where no one has gone before”.  Notwithstanding the Cold War at 

its utmost, States successfully concluded what we nowadays refer to as the 

corpus of international space treaties regime.  Alas the absolute concept of 

sovereignty and, to put it mildly, the scepticism about the neutrality of men and 

institutions was a quite known secret; the ‘socialist bloc’, as it then was, 

continued its general practice and 

“adopted a systematic attitude [...] of refusal to 

submit to the jurisdiction of the Court in 

general”.
1 

 

The disaster of 1966 in the South West Africa case offered novel ammunition to 

the magazine of this school of thought.2  Its paramount effect on many States’ 

consciousness that varied interests could be in future transformed into relentless 

conflicts, credited their scepticism in submitting themselves to any third party 

dispute settlement mechanism.  To one’s detriment, so much have minds 

                                                 
1  G Abi-Saab, The International Court as a World Court in V Lowe & M Fitzmaurice (Eds.), Fifty Years 
of the International Court of Justice (CUP 1996) 3, 4.  The political consideration was that State sovereignty 
could be impinged upon due to the compulsory jurisdiction of the World Court (both the Permanent Court for 
International Justice and the International Court of Justice, henceforth, the Court).  Allot puts forward five 
arguments supporting his view that it is necessary to question whether the Court is a court of law, let alone a 
court of justice, P Allot, The International Court and the Voice of Justice in V Lowe & M Fitzmaurice 

(Eds.), ibid, 27.  Kooijmans observes that the Court is to a large extend part of the Westphalian system and, 
at the same time, being one of the main organs of the UN, an organization designed as an instrument to break 
away from the Westphalian order, however hesitantly and haltingly this was put into practice, P Kooijmans, 

The International Court of Justice: Where does it Stand? In A. Muller, D Raič & J Thuranszky (Eds.) The 
International Court of Justice – Its Future Role after Fifty Years (Martinus Nijhoff 1997) 407. 
2  Second Phase (Ethiopia & Liberia v. South Africa), Judgment of 18 July 1966, I.C.J. Reports (1966), p. 6, 
also available at http://www.icj-cij.org/docket/files/47/4955.pdf (last visit 30JUL2015).  Abi-Saab suggests 
that a new self awareness and change of attitude on the part of the Court itself was presumably the most 
significant consequence of this crisis (note 1) 6. 
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become preoccupied with the idea of changing the law (space law included) that, 

in the prophetic words of Hersch Lauterpacht, writing in 1937, 

“they have become insensible to the benefits of its 

normal observance and ascertainment”.
3 

 

  What I propose to put before you is how the principal judicial organ of the 

UN4 may, nonetheless, adjudicate successfully, today and as the law stands, 

disputes deriving from international space law.  Before doing so, I intend to 

briefly mention, arbitrarily no doubt, certain issues on judicial settlement of 

international disputes.  I shall not refer to treaties for the Peaceful Resolution of 

Disputes, special agreements and forum prorogatum as jurisdictional bases of 

the Court.  I shall not get into the discussion of the disputes’ justiciability (or 

non), whether they originate from space law or not.  Despite the foregoing, I feel 

obliged to enter the admission that, to my mind, all cases brought before the 

Court have been of utterly political character, one way or another.  Practice has 

provided ample evidence that each international situation is capable of being 

determined as a matter of law.5  Lastly, as far as space-related disputes between 

commercial entities and States are concerned, well-documented proposals have 

                                                 
3  H Lauterpacht, Peaceful Change – The Legal Aspect in Sir Elihu Lauterpacht (Ed.), Hersch 
Lauterpacht, International Law – Collected Papers, Vol. 5, Disputes, War and Neutrality (CUP 2004) 10. 
4  M Sameh Amir, The Role of the International Court of Justice as the Principal Judicial Organ of the 
United Nations (Martinus Nijhoff 2003).  Bowett and Others, The International Court of Justice: Process, 
Practice and Procedure (B.I.I.C.L. 1997).  For a recent, concise and updated review of the Court’s activities S 

Murphy, The International Court of Justice in C Giorgetti (Ed.) The Rules, Practice and Jurisprudence of 
International Courts and Tribunals (Martinus Nijhoff 2012) 11. 
5  Oppenheim’s International Law by Sir Robert Jennings & Sir Arthur Watts (9th Edition, Longman 
1992) 12-13. 
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been already published.  Alas, the particular type of disputes is well beyond the 

ambit of this presentation. 

  In the context under scrutiny, one should be always mindful that ‘the rule 

of law is a rule of integrity’
6, and ‘one of the most powerful words or 

expressions today’.
7  In Tom Bingham’s words, 

“observance of the rule of law is quite as 

important on the international plane as on the 

national, perhaps even more so”
8, 

 
for it mirrors the history of efforts to restrain unchecked sovereign power.9  

Following 1928 and by all means 1945, members of the international 

community were keen on submitting their disputes to a binding decision of 

courts adjudicating upon the basis of the law.  This duty was considered to be 

“the first and primary condition of a political 

society worthy of that name”.
10 

 
  Against this background I would like to devote my presentation to what I 

regard as an essential admission for resolving space-related international 

disputes of today and tomorrow.  My task this morning is to close the scene, 

before question time.  In doing so, I propose to order my paper under five 

                                                 
6  Lord Neuberger MR, ‘The Tyranny of the Consumer and the Rule of Law’ (25th Annual Bar Conference, 
6NOV2010), in file. 
7  B Tamanaha, On the Rule of Law (CUP 2004) 3. 
8
  T Bingham, The Rule of Law (Allen Lane 2010) 110. 

9  N Politis, ‘Le Problème des Limitations de la Souveraineté et la Theorie de l’ Abus des Droits dans les 
Rapports Internationaux’, (1925) 1 RC 5.  S Chesterman, ‘An International Rule of Law?’, available at 
http://ssrn.com/abstract=1081738 (last visit 30JUL2015) 38.  J Morin spoke of an emerging international 
rule of law, ‘L’ État de Droit: Emergence d’ un Principe du Droit International’ (1995) 255 RC 9, 27.  I 

Brownlie, The Rule of Law in International Affairs (Brill 1998).  For a quite novel approach, E Benvenisti, 
‘Sovereigns as Trustees of Humanity: On the Accountability of States to foreign Stakeholders’ (2013) 107 
AJIL 295. 
10  H Lauterpacht, The Judicial Settlement of International Disputes in Sir Elihu Lauterpacht (Ed.), (note 
3) 72. 
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distinct headings:  (i)  certain issues on judicially settling international disputes, 

(ii)  judicial settlement of space-related disputes by the Court, (iii)  the ‘Optional 

Clause’ revisited: Are ‘Space-related’ disputes parts of the Court’s jurisdiction, 

(iv)  is there a need for a world space court? And (v)  some concluding remarks. 
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Certain Issues on Judicially Settling International Disputes 

 

  The international community rejected serious proposals for the 

compulsory jurisdiction of international disputes three times during the 

twentieth century, namely in 1907, 1920 and 1945.11  Currently, sovereign 

independence of States is indeed curtailed by the international rule of law.  Its 

manifestation is twofold. 

  First, no State has ever suggested that, since 1945, it is legally admissible 

to consider war – or better armed conflict, as an institution for changing the law.  

As Judge Sir Christopher Greenwood put it, 

“[...] War is the antithesis of the rule of law.  [...] 

The reality is that the rule of law in international 

society cannot be separated from the rule of law 

                                                 
11  S Rosenne, Three Central Elements of Modern International Law in Essays on International Law and 
Practice (Martinus Nijhoff 2007) 621.  As per the concepts of statehood and sovereignty, inter alia, J 

Crawford, The Creation of States in International Law (2nd Edition, OUP 2007) 31.  The Court has stated 
that “[I]t is sufficient to say that State sovereignty evidently extends to the area of its external policy, and that 

there is no rule of customary international law to prevent a State from choosing and conducting a foreign 

policy in co-ordination with that of another State”, Military and Paramilitary Activities in and against 

Nicaragua (Nicaragua v. USA), Merits, Judgment of 27 July 1986, I.C.J. Reports (1986) p. 133 para. 265, 

also available at http://www.icj-cij.org/docket/files/70/6503.pdf (last visit 30JUL2015).  It had already 
observed that “it is no doubt true that the Islamic Revolution of Iran is a matter ‘essentially and directly 

within’ the national sovereignty of Iran; [...] however a dispute which concerns diplomatic and consular 

premises and the detention of internationally protected persons, and involves the interpretation or 

application of multilateral conventions codifying the international law governing diplomatic and consular 

relations, is one which by its very nature falls within international jurisdiction”, United States Diplomatic 

and Consular Staff in Tehran (USA v. Iran), Provisional Measures, Order of 15 December 1979, I.C.J. 

Reports (1979) p. 15-16 para. 25, also available at http://www.icj-cij.org/docket/files/64/6283.pdf (last visit 
30JUL2015).  As per the so-called Treaties of Protection and their impact on sovereignty, the Court held that 
they amount to “a form of organization of a colonial territory on the basis of autonomy of the natives [and] 

suzerainty over the native States becomes the basis of territorial sovereignty as towards other members of the 

community of nations”, Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. 

Nigeria: Equatorial Guinea intervening), Merits, Judgment of 10 October 2002, I.C.J. Reports (2002) p. 

405 para. 205, also available at http://www.icj-cij.org/docket/files/94/7453.pdf (last visit 30JUL2015). 
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within the state [...] To me, respect of the rule of 

law is fundamental for preserving peace.”12 
 
Secondly, States accepted the legal duty to acquiesce in changes in the law 

decreed by a competent international organ.13  The existence of such duty 

toppled with the obligation of States to settle their disputes amicably and in 

accordance with international law, if possible administered by a Court14, 

constitutes a basic feature of the UN Charter.  State practice reveals that most, if 

not all, judgments rendered by the Court are accepted as influential contributions 

to the legal process15 and the pacification of international society.16  Its dicta 

balanced successfully third party interests and not deterring States to institute 

proceedings.  After all, the Court enjoys a potentially unlimited scope of 

jurisdiction ratione materiae.  Judge Sir Robert Jennings was mindful that  

“resort to third party settlement by definition 

transfers to others the direct responsibility.  In a 

word, there is somebody else to blame.  But there 

is another reason why the Court is good for hard 

cases:   I refer to a quality that is part and parcel 

of the process of adjudication by a Court of 

Law”.17 
 

                                                 
12  The Rule of Law in International Society (The First Milon Kumar Banerji Memorial Lecture 16JAN2013), 
available at http://www.youtube.com/watch?v=JNaup3oQzxM (last visit 30JUL2015). 
13All members of the UN are ipso facto contracting parties to the Court’s Statute and (are) bound by the 
latter’s pronouncements, not in the sense of res judicata but as authoritative findings as per the substantive 
rules and norms of international law. 
14  It must be remembered that in February 1944 the Inter-Allied Committee on the future of the PCIJ adopted 
a Report.  It was proposed that the revised Statute of the Court should not provide for any kind of obligatory 
jurisdiction, for any such step was considered premature. 
15  C Tams, The ICJ as a ‘Law-Formative Agency’: Summary and Synthesis in C Tams & J Sloan (Eds.) 
The Development of International Law by the International Court of Justice (OUP 2013) 379. 
16  P Couvreur, The Effectiveness of the International Court of Justice in the Peaceful Settlement of 
International Disputes in A. Muller, D Raič & J Thuranszky (Eds.) (note 1) 85. 
17  Sir Robert Jennings, Contributions of the Court to the Resolution of International Tensions in C. Peck & 

R. Lee (Eds.) Increasing the Effectiveness of the International Court of Justice (Martinus Nijhoff 1997) 83. 
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  States frequently hesitate to refer some disputes to the Court, for they fear 

the solution to be rendered cannot be kept within their control.18  Had ‘State x’ 

perceived its claim utterly superior than its adversary’s ‘State z’, the former 

would surely opt for judicial settlement.  In principle, adjudication applies legal 

criteria.  The question of how far alternative means can be regarded as a 

satisfactory substitute for obligatory judicial settlement of disputes is an old one.  

Indeed, in 1930 it was maintained that 

“[W]hatever the advantages of conciliation may 

be, it is clear that [...] it does not aim at securing 

peace within the international society by 

ascertaining in a final and binding manner the 

disputed rights.  [The judicial settlement’s] 

primary task, a function which is essential to the 

existence of a community under the reign of law 

[...] The moral and political effect of the decision 

of a judicial tribunal is so tremendous that its 

legal finality has a tendency to approach actual 
finality. [...] The absence of the obligation to 

submit to a final judicial pronouncement [...] 

amounts in practice to enabling the state, which 

has committed a wrong or is in wrongful 

possession to defy the law without the illegality 

of its conduct being impartially ascertained and 

this in fact alone may prove a menace to 
peace”.19 

 
No State has ever disputed the usefulness of the so-called political means in 

peacefully adjusting international controversies.  It involves 

                                                 
18  M Bedjaoui¸ The International Court of Justice at Fifty - Introduction in C. Peck & R. Lee (Eds.) (note 
17) 20.  Also, A Adede, Judicial Settlement in Perspective in A. Muller, D Raič & J Thuranszky (Eds.) 
(note 1) 49, V Lowe, ‘The Function of Litigation in International Society’ (2012) 61 ICLQ 209. 
19  H Lauterpacht, The Absence of an International Legislature and the Compulsory Jurisdiction of 
International Tribunals in Sir Elihu Lauterpacht (Ed.), (note 3) 205 – 206, emphasis added. 
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“criteria derived from considerations of politics, 

statesmanship, convenience, expedience and so 

on.  The possible variants are endless”.20 
 
The two methods are widely perceived as complimentary to one another, 

without the choice of one necessitating the rejection of the other.21  Presumably, 

the core questions are how far States accept the need for judicial settlement and 

why recourse to the Court is still regarded as a rather exceptional method of 

resolving disputes? 

 

  

                                                 
20  Sir Robert Jennings, The proper Work and Purposes of the International Court of Justice in A. Muller, D 

Raič & J Thuranszky (Eds.) (note 1) 37. 
21  G Guillaume, ‘The Future of International Judicial Institutions’ (1995) 44 ICLQ 848. 
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Judicial Settlement of ‘space-related’ disputes by the Court 

 

  State practice reveals an excellent track of compliance with established 

space-law principles.22  This formidable body of law was created in a relatively 

short period. 

  There is absolutely no need to spend valuable time stating the obvious:  

States that participated in the final drafting of the ‘space treaties’ did not reach 

an agreement tackling the need of a conventional type compulsory judicial 

settlement mechanism, that is a compromissory clause.23  As a general term of 

reference, the particular legal sub-regime contains little provision with respect to 

the resolution of disputes.  The idea of settling judicially a space dispute was not 

treated as a panacea that will secure international peace and solve international 

conflicts.  State practice also confirms that sovereignty, as far as space disputes 

are concerned, remained relatively free of any relevant conventional 

impingement.  This practice vindicated sovereignty (and indeed the fullest 

international capacity)24 enjoyed by the States.  Of importance, during the late 

                                                 
22  F Lyall & P Larsen, Space Law – A Treatise (Ashgate 2009) 559. 
23  With regard to the Outer Space Treaty, the USSR insisted on ‘consultation’ (UN Docs A/6352 of 
16JUN1966), while the USA supported a ‘referral clause’ to the Court (UN Docs A/AC.105/32 of 
17JUN1966). 
24  It has been pronounced that “[t]he subjects of law in any legal system are not necessarily identical in their 

nature or in the extend of their legal rights, and their nature depends upon the need of the community”, 
Reparation for Injuries Suffered in the Service of the United Nations, Advisory Opinion of 11 April 1949, 
I.C.J. Reports (1949), p. 178, also available at http://www.icj-cij.org/docket/files/4/1835.pdf (last visit 
30JUL2015).  The legal nature and status of a non-State entity, albeit in a limited context, was examined by 
the Court, its Opinion being that “taking into account the fact that the General Assembly has granted 

Palestine a special status of observer and that the latter is co-sponsor of the draft resolution requesting the 
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sixties and seventies many States announced a policy of denial to acknowledge 

customary international law bequeathed by nineteenth century Europe.25  States 

used old techniques of dispute settlement.26  Arbitration of space-law disputes 

has been the preferred tool, albeit restricted to instruments outside the UN 

framework. 

  The 1972 Convention on International Liability for Damage Caused by 

Space Objects27 remains the sole exception.  A specific Claims Commission was 

established for examining any claim for compensation, originating from damage 

caused by the said objects.  This body follows closely the well-established 

pattern without any deviation, so I shall not get into technical details. 

  While it seems difficult to identify areas of international law in which the 

Court’s holdings are of no relevance, its footprint is not quite visible in space-

related disputes.  This does not diminish its overall impact.  Sir Franklin 

Berman quite recently remarked that, 

“the ‘founding intent’ remains intact, namely to 

have an institution of the same essential kind as 

the one conceived in 1920 [...] this was to be an 

institution for settling disputes, and by doing so it 

was to contribute to world peace.  Any 

                                                                                                                                                         
advisory opinion [...] Decides [...] Palestine may also take part in the hearings”, Legal Consequences of the 

Construction of a Wall in the Occupied Palestinian Territory, Order of 19 December 2003, I.C.J. Reports 

(2003), p. 429, para. 2, also available at http://www.icj-cij.org/docket/files/131/1527.pdf (last visit 
30JUL2015). 
25  S Rosenne, The Role of Controversy in International Legal Development in (note 11) 561.  It 
encapsulated the traditional belief that “any surrender of the powers associated with sovereignty is an 

acknowledgement of national weakness and will indeed lead to a prerogative diminution of state power”, 
analysed by C Weeramantry, Emerging Dimensions of Sovereignty in International Law, in Universalising 
International Law (Martinus Nijhoff 2004) 106. 
26  G Meishan-Goh, Dispute Settlement in International Space Law (Martinus Nijhoff 2007) 22. 
27  Of 29 November 1971, into force since 1 September 1972, available at 
http://www.unoosa.org/pdf/gares/ARES_26_2777E.pdf (last visit 30JUL2015).  For its current status, please 
visit http://www.unoosa.org/pdf/limited/c2/AC105_C2_2015_CRP08E.pdf (last visit 30JUL2015). 



 14

development of the substantive system of the law 

would follow as a by-product of that process, but 

not as an essential aim in its own right [...]”,28 
 
the comment being in complete harmony with the Court’s findings some forty 

years ago, when it held that 

“the Court as a court of law cannot render 

judgment sub specie legis ferendae, or anticipate 

the law before the legislator has laid it down”.29 
 

 

 

  

                                                 
28  Sir Franklin Berman, The International Court of Justice as an ‘Agent’ of Legal Development in C Tams 

& J Sloan (Eds.) (note 15) 10. 
29  Icelandic Fisheries Case (UK v. Iceland), Merits, Judgment of 25 July 1974, I.C.J. Rep. (1974) p. 23-24, 

para. 53, also available at http://www.icj-cij.org/docket/files/55/5977.pdf  (last visit 30JUL2015). 
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The ‘Optional Clause’ revisited: 

Are ‘Space-related’ Disputes parts of the Court’s Jurisdiction? 

 

  Some fifteen years ago, Judge Oda observed that 

“[t]he idea that the optional clause should be 

accepted by all States with the least possible 

reservation and without any fixed period of 

validity seems to be a fairly popular notion.”30 
 

  The Court repeatedly pronounced that its jurisdiction is based on both 

Article 36 § 2 of its Statute and the submitted unilateral optional clause 

declarations.  It emphasised that it enjoys its jurisdiction 

“only as far as the two unilateral declarations 

coincide”31, 
 

and that 

“declarations, even though they are unilateral 

acts, establish a series of bilateral engagements 

with other States accepting the same obligation of 

compulsory jurisdiction, in which the conditions, 

reservations and time limit clauses are taken into 

consideration.  In the establishment of this 

network of engagements, which constitutes the 

                                                 
30  S Oda, ‘The Compulsory Jurisdiction of the International Court of Justice’ (2000) 49 ICLQ 251.  Also S 

Rosenne, The Law and Practice of the International Court, 1920-2005, Volume II (Martinus Nijhoff 2006) 
701, J Merrills, The Optional Clause at Eighty in N. Ando, E McWhinney & R Wolfrum (Eds.) Liber 

Amicorum Judge Shigeru Oda (Brill Nijhoff 2002), vol. 1, 438, R Kolb, The International Court of Justice 
(Hart 2013) 447, J Quintana, Litigation at the International Court of Justice (Brill Nijhoff 2015) 95 and C 

Tomuschat, in A Zimmermann et al., The Statute of the International Court of Justice (OUP 2006) 589. 
31  Certain Norwegian Loans (France v. Norway), Judgment of 6 July 1957, I.C.J. Reports 1957, p. 9, 23, 
also available at http://www.icj-cij.org/docket/files/29/4773.pdf (last visit 30JUL2015). 
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Optional-Clause system, the principle of good 

faith plays an important role”.32 
 

  It also clarified that 

“any State party to the Statute, in adhering to the 

jurisdiction of the Court in accordance with 

Article 36, paragraph 2, accepts jurisdiction in its 

relationship with States previously having 

adhered to that clause.  At the same time, it makes 

a standing offer to the other States party to the 

Statute, which have not yet deposited a 

declaration of acceptance.  The day one of those 

States accepts that offer by depositing in its turn 

its declaration of acceptance, the consensual bond 

is established and no further condition needs to be 

fulfilled”.33 
 

  Especially, as per the interpretation of declarations made under article 36, 

paragraph 2 of its Statute, the Court held that a declaration 

“must be interpreted as it stands, having regard to 

the words actually used [...] the Court cannot 

base itself on a purely grammatical interpretation 

of the text.  It must seek the interpretation which is 

in harmony with a natural and reasonable way of 

reading the text [the words chosen in Iran’s 

declaration were] a decisive confirmation of the 

intention of the Government of Iran at the time 

when it accepted the compulsory jurisdiction of 

the Court ”,34 
 

and that 

                                                 
32  Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. USA), Jurisdiction and 

Admissibility, Judgment of 26 November 1984, I.C.J. Reports (1984) p. 418, para. 60, also available at 
http://www.icj-cij.org/docket/files/70/6485.pdf (last visit 30JUL2015). 
33  Land and Maritime Boundary between Cameroon and Nigeria (Cameroon v. Nigeria: Equatorial 

Guinea intervening), Preliminary Objections, Judgment of 11 June 1998, I.C.J. Reports (1998) p. 291, para. 

25, also available at http://www.icj-cij.org/docket/files/94/7473.pdf (last visit 30JUL2015). 
34  Anglo-Iranian Oil Co. (U.K. v. Iran), Preliminary Objection, Judgment of 22 July 1952, I.C.J. Reports 

1952, p. 105 and 107, also available at http://www.icj-cij.org/docket/files/16/1997.pdf (last visit 
30JUL2015). 
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“a declaration of acceptance of the compulsory 

jurisdiction of the Court, whether there are 

specified limits set to that acceptance or not, is a 

unilateral act of State sovereignty [...]  The Court 

observes that the provisions of that Convention 

[VCLT] may only apply analogously to the extent 

compatible with the sui generis character of the 

unilateral acceptance of the Court's jurisdiction 

[...] declarations and reservations are to be read 

as a whole [...] since a declaration under Article 

36, paragraph 2, of the Statute is a unilaterally 

drafted instrument, the Court has not hesitated to 

place a certain emphasis on the intention of the 

depositing State”.35 
 

  It has been suggested that space-law disputes, whether originating from 

the corpus of international space treaties regime or not, cannot be brought today 

and as the law stands before the Court for adjudication.  With the greatest of 

respect, no deepest misconception has been advanced, for this suggestion is, at 

best, unfounded. 

  Given the authoritative pronouncement of the Court that 

“the United Nations Charter contains no specific 

provision of itself conferring compulsory 

jurisdiction on the Court”,36 
 
a more intimate look on the precise content of declarations in force becomes 

imperative.37  It is my profound belief that assessing the actual practice of each 

                                                 
35  Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment of 4 December 1998, I.C.J. 

Reports 1998, p. 432, paras. 46-49, also available at http://www.icj-cij.org/docket/files/96/7533.pdf (last visit 
30JUL2015).  Re-affirmed in Whaling in the Antarctic (Australia v. Japan: New Zealand intervening), 

Judgment of 31 March 2014, para. 36, available at http://www.icj-cij.org/docket/files/148/18136.pdf (last 
visit 30JUL2015). 
36  Aerial Incident of 10 August 1999 (Pakistan v. India), Jurisdiction of the Court, Judgment of 21 June 

2000, I.C.J. Reports (2000), p. 32, para. 48, also available at http://www.icj-cij.org/docket/files/119/8088.pdf 
(last visit 30JUL2015). 
37  Inter alia, G Törber, The Contractual Nature of the Optional Clause (Hart 2015). 
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State in being prepared to entrust the settlement of its disputes to the Court 

remains the utmost priority.  Not surprisingly, efficient machinery is available.38  

A total of seventy two States have deposited their declarations, albeit with 

reservations accompanying them.39 

  I hold the firm view the Court enjoys the authority and jurisdiction to hear 

and try a space-law dispute.  One must note that thirty two out of seventy two 

States have established space agencies with certain capabilities.40  From a 

slightly different perspective, twenty out of seventy two States enjoy the so-

called ‘launch capability’.41 

  It is well settled that every reservation must be given effect as it stands.42  

The Court interprets the relevant words of a declaration, including a reservation 

contained therein, in a natural and reasonable way.  It pays due regard to the 

intention of the State concerned at the time when it accepted the compulsory 

jurisdiction of the Court and in a manner compatible with the effect sought by 

the reserving State.  Therefore, one has to examine the intentions of a reserving 

State.  This task is, by all means, an onerous one.  However, these intentions 

may be deduced not only from the text of the relevant clause.  The context in 

                                                 
38  Contra K Böckstiegel, Equipping the Court to deal with Developing Areas of International Law: Space 
Law in C Peck & R Lee (Eds.) (note 17) 447, G Meishan-Goh, (note 26). 
39  For the full list, please visit the official site of the Court at http://www.icj-
cij.org/jurisdiction/index.php?p1=5&p2=1&p3=3 (last visit 30JUL2015). 
40  Australia, Belgium, Bulgaria, Canada, Costa Rica, Denmark, Egypt, Finland, Germany, Greece, Hungary, 
India, Ireland, Italy, Japan, Lithuania, Luxembourg, Mexico, the Netherlands, New Zealand, Nigeria, 
Norway, Pakistan, Peru, Philippines, Poland, Portugal, Romania, Spain, Sweden, Switzerland and the U.K. 
41  Austria, Belgium, Denmark, Finland, Germany, Greece, India, Ireland, Italy, Japan, Luxembourg, the 
Netherlands, Norway, Poland, Portugal, Romania, Spain, Sweden, Switzerland and the U.K. 
42  Certain Norwegian Loans (France v. Norway), Judgment of 6 July 1957, I.C.J. Reports 1957, p. 27 (note 
31).  Re-affirmed in Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment of 4 

December 1998, I.C.J. Reports 1998, p. 432, para. 47, (note 35). 
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which the clause is to be read and an examination of evidence regarding the 

circumstances of its preparation and the purposes intended to be served are 

crucial.  In case an existing declaration has been replaced by a new declaration 

which contains a reservation, the intentions of the State may also be ascertained 

by comparing the terms of the two instruments.43 

  It appears that out of those 72 declarations, no State has included a ratione 

materiae reservation44, therewith excluding disputes originating from a 

conventional space law instrument or even customary international space law.  I 

reached this conclusion by following strictly the relevant test set by the Court, 

when interpreting a quite usual term, namely “disputes arising out of or 

concerning [...]” say space disputes.  This language brings out the broad and 

comprehensive character of the formula employed.  The wording of this format 

for reservations, in the Court’s own words, 

“[...] exclude[s] not only disputes whose 

immediate ‘subject matter’ is the measures in 

                                                 
43  Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment of 4 December 1998, I.C.J. 

Reports 1998, p. 432, paras. 49-50, (note 35).  Re-affirmed in Whaling in the Antarctic (Australia v. Japan: 

New Zealand intervening), Judgment of 31 March 2014, ibid, (note 35).  In the former case, the Court ruled 
that “reservations from the Court’s jurisdiction may be made by States for a variety of reasons; sometimes 

precisely because they feel vulnerable about the legality of their position or policy.  Nowhere in the Court’s 

case-law has it been suggested that interpretation in accordance with the legality under international law of 

the matters exempted from the jurisdiction of the Court is a rule that governs the interpretation of such 

reservations [...] The fact that a State may lack confidence as to the compatibility of its actions with 

international law does not operate as an exception to the principle of consent to the jurisdiction of the Court 

and the freedom to enter reservations” (para. 54).  The Court continued by upholding its finding in the 
Military and Paramilitary Activities in and against Nicaragua (Nicaragua v. U.S.A.), Jurisdiction and 

Admissibility, Judgment of 26 November 1984, p. 418, para. 59 (note 32) and repeated that “declarations of 

acceptance of the compulsory jurisdiction of the Court are facultative, unilateral engagements, that States 

are absolutely free to make or not to make.  In making the declaration a State is equally free either to do so 

unconditionally and without limit of time for its duration, or to qualify it with conditions or reservations”. 
44  Inter alia, S Alexandrov, Reservations in Unilateral Declarations Accepting the Compulsory Jurisdiction 
of the International Court of Justice (Martinus Nijhoff 1995).  Conditions and other ‘generic’ types of 
reservations (e.g. of domestic jurisdiction, temporal, multilateral, commonwealth, war etc) remain outside the 
ambit of this presentation. 
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question and their enforcement, but also those 

‘concerning’ such measures and, more generally 

those having their ‘origin’ in those measures 

(‘arising out of), that is to say those disputes 

which, in the absence of such measures, would not 

have come into being.”
45

 

 
  I put before you that no such undertaking has been deposited yet and, 

consequently, the Court enjoys a prima facie basis of jurisdiction with respect to 

space law disputes as between these 72 States.  Indeed the compulsory 

jurisdiction of the Court is based on the law in force at the time of the institution 

of the proceedings and it is never possible to determine in abstracto whether a 

case of compulsory jurisdiction exists, without studying the application 

pending.46  But this is exactly the task an able practitioner of international law is 

commissioned to undertake. 

 

 

  

                                                 
45  Fisheries Jurisdiction (Spain v. Canada), Jurisdiction of the Court, Judgment of 4 December 1998, I.C.J. 

Reports 1998, p. 432, para. 62, (note 35). 
46  S Rosenne, (note 30) 794. 
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Is there a need for a World ‘Space’ Court? 

 

  Some academics hold the view that a sector-specific dispute settlement 

mechanism is urgently needed.  They argue that space activities take place under 

unique circumstances.  The proliferation of space activities, they continue, is 

essentially connected with utterly specialized knowledge and international 

community would be benefited from the tension reduced between various actors.  

They also advance a dogmatic argument, namely the ability to respond more 

timely and efficiently to changes in the field, ergo allowing further elaboration 

of space law.  Lastly, they invoke the enforcement of the rule of law in outer 

space as the most important reason for the establishment of a ‘sectorialized 

dispute settlement mechanism’.  For all these reasons, they conclude, the general 

jurisdiction entrusted by the international community to the Court is rather 

unsuitable for the settlement of space-related disputes. 

  Convincing or not, these arguments merit our full attention.  After all, two 

successive Presidents of the Court – Stephen Schwebel and Gilbert 

Guillaume – stated their appreciations against the proliferation of international 

tribunals.47  Eminent scholars have taken a similar stand, too.48  In addition, the 

                                                 
47  In short, their main arguments were cases of overlapping jurisdictions, forum shopping, serious risk of 
conflicting jurisprudence and fragmentation of international law.  Brown believes that limiting factors on the 
development of cross-fertilization of rules are traced in the particular drafting of constituent instruments and 
the fact that international courts may have their own specific agendas and functions, C Brown, A Common 
Law of International Adjudication (OUP 2009) 235. 
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2006 Report of the ILC Study Group on Fragmentation of International Law 

indicates that it is undesirable to establish a general space court.49 

  Some comments need to be registered though.  I firmly believe there is a 

certain degree of uniqueness in each and every case, whether brought before the 

Court for adjudication or not.  Since the Court does not operate in complete 

isolation, a cautious50 approach is truly needed.  Moreover, as an authority on 

the Court’s practice suggested some time ago, crisis management is, at most, an 

auxiliary role for the Judiciary.51 

  During the last twenty five years, the record is quite clear: the Court has 

not abstracted itself out of the exelixis of the community it serves.  On a number 

of disputes the Court has juxtaposed the traditional ‘bilateralist’ structure of 

international law with the notion of ‘common’, ‘collective’, or ‘general 

interest’.52  No one else but the Court has shown its unparallel resolution to draw 

on the work of specialized institutions and use their expertise to bolster its own 

role.  With regard to evidence, as Judge Van Eysinga explained in his Separate 

Opinion in the Oscar Chinn case, 

                                                                                                                                                         
48  For an overview, inter alia, H Caminos, The Growth of Specialized International Tribunals and the Fears 
of Fragmentation in International Law in N Boschiero, T Scovazzi et al. (Eds.), International Courts and the 
Development of International Law (Springer 2013) 55, where the views expressed by Judge Shigeru Oda, 
Judge Rosalyn Higgins, Jonathan Charney, Shabtai Rosenne, Sir Robert Jennings and Bruno Simma.  A 

Lang, ‘The Role of the International Court of Justice in a Context of Fragmentation’ (2013) 62 ICLQ 777. 
49  2006 YBILC II, Part 2. 
50  Judge P Kooijmans, ‘The ICJ in the 21st Century: Judicial Restraint, Judicial Activism, or Proactive 
Judicial Policy’ (2007) 56 ICLQ 741. 
51  S Rosenne, A Role for the International Court of Justice in Crisis Management? (note 11) 61. 
52  V Gowlland-Debbas, Judicial Insights into Fundamental Values and Interests of the International 
Community in A. Muller, D Raič & J Thuranszky (Eds.) (note 1) 349. 
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“the Court is not tied to any system of taking 

evidence [...] its task is to cooperate in the 

objective ascertainment of the truth”.53 
 

To the best of my knowledge the Court has never refused to hear ‘experts’, on a 

contentious case.54  The experts’ assessments were always taken under serious 

consideration.  As for the time element, given that justice delayed is justice 

denied, one has only to recall the practice of the Court, especially when 

provisional measures are asked to be indicated. 

  This brings me to the substance of the matter.  Elaboration of space law 

rules and principles does not derive only from contentious cases.  What about 

the instructive role of advisory proceedings? 

  Right from the outset, an advisory opinion asked in the proper fashion by 

the UN General Assembly or the Security Council may be of extreme value.  If 

the Court follows its jurisprudence, namely that it will not tolerate the abuse of 

the advisory procedure and shall apply the so-called ‘Eastern Carelia’ 

principle,55 issues of space law of wider concern, actively engaging the work of 

the requesting UN organ or the interest of the international community, may be 

                                                 
53  Oscar Chinn Case, PCIJ Ser. A/B No 63 (1934) 146, also available at http://www.icj-
cij.org/pcij/serie_AB/AB_63/05_Oscar_Chinn_Opinion_Eysinga.pdf (last visit 30JUL2015). 
54  Articles 50-51 of the Statute of the Court and articles 62 & 67 of its Rules of the Court are quite clear.  An 
excellent example can be found in the Whaling in the Antarctic (Australia v. Japan: New Zealand 

intervening) Judgment of 31 March 2014, para. 20-22, (note 35).  A Riddel & B Plant, Evidence before the 
International Court of Justice (B.I.I.C.L. 2009) 62.  M Mbengue, ‘Scientific Fact-finding by International 
Courts and Tribunals’ (2012) 3 JIDS 509.  C Foster, ‘New Clothes for the Emperor? Consultation of Experts 
by the International Court of Justice’ (2014) 5 JIDS 139. 
55  Status of Eastern Carelia, Advisory Opinion of 23 July 1923, PCIJ Ser. B No 5, 28, also available at 
http://www.icj-cij.org/pcij/serie_B/B_05/Statut_de_la_Carelie_orientale_Avis_consultatif.pdf (last visit 
30JUL2015). 
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successfully tackled.  What Judge Gros maintained in his Declaration in the 

Western Sahara Advisory Opinion remains valuable, for, 

“when the Court gives an advisory opinion on a 

question of law it states the law [...] the absence 

of binding force does not transform the judicial 

operation into a legal consultation, which may be 

made use of or not according to choice”.56 
 

The Court is under a prima facie obligation to reply57 and also enjoys wide 

discretion as per ascertaining58 and re-formulating59 questions transmitted to it.  

It is also imperative for the Court to have a clear picture of the specific 

situation.60  Would that be the case, experience of the Court’s practice manifests 

its ability to react promptly - not at the expense of quality of reasoning.  The 

Court remains at the service of international community in its entirety and has 

been “radiating through the entire global community a consciousness of the 

international rule of law”.61 

                                                 
56  Western Sahara, Advisory Opinion of 16 October 1975, Declaration of Judge Gros, I.C.J. Reports (1975), 

p. 73, para. 6, also available at http://www.icj-cij.org/docket/files/61/6199.pdf (last visit 30JUL2015). 
57

  Interpretation of Peace Treaties with Bulgaria, Hungary and Romania (First Phase), Advisory Opinion 

of 30 March 1950, I.C.J. Reports (1950), p. 71, also available at http://www.icj-
cij.org/docket/files/8/1863.pdf (last visit 30JUL2015).  Followed by Judgment No 2867 of the 

Administrative Tribunal of the International Labour Organization upon a Complaint filed against the 
International Fund for Agricultural Development, Advisory Opinion of 1 February 2012, I.C.J. Reports 

(2012), p. 48, para. 96, also available at http://www.icj-cij.org/docket/files/146/16871.pdf (last visit 
30JUL2015). 
58  Interpretation of the Agreement of 25 March 1951 between the WHO and Egypt, Advisory Opinion of 

20 December 1980, I.C.J. Reports (1980), p. 88, para. 35, also available at http://www.icj-
cij.org/docket/files/65/6303.pdf (last visit 30JUL2015). 
59  Legal Consequences of the Construction of a Wall in the Occupied Palestinian Territory, Advisory 

Opinion of 9 July 2004, I.C.J. Reports (2004), p. 156, para. 44, also available at http://www.icj-

cij.org/docket/files/131/1671.pdf (last visit 30JUL2015). 
60  C Greenwood, Judicial Integrity and the Advisory Jurisdiction of the International Court of Justice in G 

Gaja & J Stoutenburg (Eds), Enhancing the Rule of Law through the International Court of Justice, 
(Brill/Nijhoff 2012) 68. 
61  C Weeramantry, The International Court of Justice at Fifty - Introduction in C. Peck & R. Lee (Eds.) 
(note 17) 1. 
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  Lastly and to my mind more importantly, no State shares the view of 

establishing a World Space Court, for, to the best of my knowledge, no such 

proposal has been ever advanced or recorded. 
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Concluding Remarks 

 

  So allow me to conclude with some more constructive observations.  

Although they may appear a little eccentric, they are not views for which I am 

able to claim originality.  Since 

“[g]overnments do not want philosophers as their 

legal advisers [...] I have no particular theory to 

propound to you”62 
 
and 

“[...] even the counsel whom states hire can be 

quite pragmatic, faced with the imperative of 

winning cases rather than losing bravely but with 

the academic laurels intact”.63 
 

  The Court does not sit at the top of any jurisdictional pyramid.  It does not 

enjoy the prerogative to adjudicate at will a preferential set of disputes.  It is 

established to try any dispute whatsoever and produce a fair and objective 

reasoned solution to it.  Its job is to apply the law.  This may explain why it 

faced many novel situations and rendered, on a number of disputes, bold 

decisions, while maintaining a careful balance between competing 

considerations.  It has also assisted States and the international community as a 

whole to change international law, without derogating from its function and role.  

In addition and as it was stressed by Sir Hersch Lauterpacht, 

                                                 
62  S Rosenne, The Perplexities of Modern International Law (Martinus Nijhoff 2004) 2.  Also, S Bouwhuis, 
‘The Role of an International Legal Adviser to Government’ (2012) 61 ICLQ 939. 
63  Sir Franklin Berman, (note 28) 13. 
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“[i]nstitutions set up for the achievement of 

definite purposes grow to fulfil tasks not wholly 

identical with those which were in the minds of 

their authors at the time of their creation”.64 
 
The Court seized many times the opportunity to shape and polish the law.  It is 

an essential part of the process and there is widespread agreement on this.  In 

addition, the lawyers appearing before the Court bring a common legal 

experience.  They also contribute to the proper administration of international 

justice. 

  Access to the Court has become ‘universal in nature’.65  Space law is a 

new field indeed; settlement of disputes is most certainly not. 

  Although there is no concrete and hard evidence to support the view that a 

multiplicity of international tribunals has impaired the unity of jurisprudence, 

what the legal audience focuses on is the influence of the Court on the system of 

substantive law.  As a general matter its pronouncements are presumed to be of 

great value, notwithstanding its alleged role of the ‘gatekeeper’, that is to say 

overseeing and controlling the evolution of certain rules and principles of 

international law.  The Court does not exercise a monopoly over the 

guardianship of the rule of law, but shares a concurrent responsibility with all 

other actors in the field.66 

                                                 
64  Sir Herch Lauterpacht, The Development of International Law by the International Court (CUP 2010) 5. 
65  A Zimmermann, Between the Quest for Universality and its Limited Jurisdiction:  The Role of the 
International Court of Justice in Enhancing the International Rule of Law in G Gaja & J Stoutenburg (Eds), 
(note 60) 34. 
66  M Shahabudeen, The World Court at the turn of the Century in A. Muller, D Raič & J Thuranszky 

(Eds.) (note 1) 8.  Also, C Romano, ‘A Taxonomy of International Rule of Law Institutions’ (2011) 2 JIDS 
241. 
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International instruments regulate a variety of space features.  Devising and 

revising the necessary structures, with respect to space activities, require global 

commitment and co-operation between all organs of the UN system and, most 

prominently, between States themselves.  I hold the firm opinion that future 

cases dealing with issues of space law should be referred to the World Court as a 

full Court, for a wide and comprehensive experience will be needed. 

In April 2016 the International Court of Justice will be celebrating seventy 

years of activity.  The event is of undoubted significance as no other 

international judicial body has been so long-lived.  Still, no space-related case 

has been recorded in its docket.  I am confident that should any such case arise, 

States will appear before it.  Such conduct will justify both loyalty and 

confidence in it.  That much States owe to the Court. 

In 1920 Nicolas Politis observed that 

“[t]he obligation of recourse to a Court is above 

all a question of confidence; and confidence 

either does or does not exist”.67 
 

 

                                                 
67  League of Nations, Document Concerning the Action Taken by the Council of the League of Nations 
Under Article 14 of the Covenant and the Adoption by the Assembly of the Statute of the Permanent Court 
(1921) 243. 


